
Chapter 16: The Law and Mental Health 577

Until the 1970s, involuntary commitment of indi-
viduals with mental illness required only that there 
was a need for treatment. This was changed in a land-
mark federal court decision in 1972 referred to as 
Lessard v. Schmidt. This was the first of many court 
decisions based on the due process requirements of the 
Fourteenth Amendment to the U.S. Constitution, which 
concluded that civil commitment could not be solely 
justified based on the parens patriae authority. That is, 
a court needed to meet additional requirements other 
than just the person’s need for treatment.

The additional requirement was to show that indi-
viduals about to be involuntarily committed were dan-
gerous to themselves or others. By showing that there 
was danger, the court could draw upon another respon-
sibility of the government. Legally, this is referred to as 
the police power authority. It is the job of government 
to ensure the safety of the people, which is traditionally 
performed by the police. For involuntary commitment, the person must also be shown to be dan-
gerous to him- or herself or others. Thus, needing treatment is not enough for a civil commitment. 
This was formally decided by the U.S. Supreme Court in 1975 in the O’Connor v. Donaldson deci-
sion. Basically, the court ruled that there is no constitutional basis for confining people involun-
tarily if they are dangerous to no one and can live safely in freedom. In the 1980s, the Supreme 
Court ruled that being dangerous to the self and others also applied to sexual offenders.

From the 1970s until today, those with mental illness have gained more rights within the law. 
Even if involuntarily committed to an inpatient facility, the person still retains the right to be con-
sidered competent and be involved in her own treatment. This includes the right in many states to 
refuse medication. If the health care professionals deem that medication is critical, they, in turn, 
can involve the courts or their representatives.

In health care, the Patient Self-Determination Act (PSDA) of 1991 was introduced. This 
is a set of federal requirements intended to implement advance directive policies at all health care 
facilities that receive federal funding through Medicaid and Medicare programs. Today, many 
individuals have “living wills” or advance directives that direct how they will be treated if they 
become seriously ill or are near death. What became apparent was that this approach could also 
be applied to mental health.

This approach is referred to as psychiatric advance directives (PADs). PADs have been 
written into law in a number of states. These laws allow a person to submit directives or designate 
individuals to consent on his behalf. This enables someone who has a history of periods in which he 
would not be competent to make a rational decision to direct the types of treatments he would accept 
or refuse. Thus, an individual with schizophrenia, mania, or a history of suicide attempts could, 
when experiencing periods of incapacity, direct how he would be treated when he is not able to 
make rational decisions on his own. This would reduce the need to use courts to mandate treatment.

CONCEPT CHECK

•• How do confidentiality and informed consent work together to provide legal and ethical
protections for individuals seeking psychological treatment?

•• When should an individual be committed to a mental health facility? What are the rights and 
responsibilities of both the client and the mental health professionals in that situation?

Sexual Predator Laws
One of the most gruesome strings of sexual crimes in U.S. history came to light in 1991 and captured 
widespread media attention. The following public case details the chilling story of Jeffrey Dahmer.

Patient Self-Determination 
Act (PSDA) of 1991: a set of 
federal requirements intended 
to implement advance directive 
policies at all health care facilities 
that receive federal funding 
through Medicaid and Medicare 
programs

psychiatric advance directives 
(PADs): authorizations that allow 
a person with mental health 
problems to submit specific 
instructions for possible treatment 
or designate individuals to consent 
on his behalf; they enable a person 
who has a history of periods in 
which he would not be competent 
to make a rational decision to 
direct the types of treatments he 
would accept or refuse

Even if involuntarily committed to an inpatient facility, individuals retain the 
right to be considered competent and be involved in their own treatment. 
This includes the right in many states to refuse medication. 
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